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Still Human, Still Here is a coalition of more than 30 organisations which are campaigning to end the destitution of refused and asylum seekers in the UK.  

Briefing for Second Reading of the Health Bill on refused asylum seekers and their entitlement to healthcare 

The Government’s current policy

In 2004, as part of the NHS (Charges to Overseas Visitors) (Amendment) Regulations, the Government introduced charges for all refused asylum seekers to access hospital care, except for emergencies. In practice this has meant that treatment in an Accident and Emergency department is free, but all other hospital and specialised medical care for refused asylum seekers is chargeable.   

This includes patients on Section 4 support, pregnant women, children, cancer patients, diabetics and those needing treatment for HIV/AIDS.  Treatment for most communicable diseases (except HIV/AIDS), and compulsory mental health care and family planning are the exceptions to this rule and can be provided free of charge, but given how difficult it has become for asylum seekers to access healthcare it is questionable whether they will come forward for screening or treatment for TB or mental health problems.

The rationale for the current policy was to protect NHS resources from “health tourism” - where foreign nationals travel to the UK for the express purpose of benefiting from free NHS healthcare. There is no evidence that asylum seekers come to the UK to access healthcare and when asked what “health tourism” had cost the NHS, the then Minster of Health admitted that it was “not possible to give a definitive assessment of the scale of health tourism” (Hansard 1 March 2005). 

In 2009, the Royal College of General Practitioners concluded that “There is no evidence that asylum seekers enter the country because they wish to benefit from free health care”.  It also stated that GPs have a “duty of care to all people seeking healthcare” and “should not be expected to police access to healthcare and turn people away when they are at their most vulnerable.”

This view is endorsed by Dr Paul Williams, who noted in the British Medical Journal that there is no hard evidence of health tourism and plenty of evidence of physical and psychological health needs amongst failed asylum seekers.  Dr Williams states that “To systematically deny them health care is unnecessary, unethical and impractical.”

The Royal College of Psychiatrists has also observed that “The psychological health of refugees and asylum seekers currently worsens on contact with the UK asylum system.” 

The consequences of this policy

In the first two years following the introduction of the regulations, the Refugee Council worked with dozens of refused asylum seekers who had been denied or charged for the healthcare they urgently needed.
  These cases included:

· Fifteen women and two girls who were charged more than £2,000 for maternity care and in some cases denied that care if they could not pay in advance.

· Ten people who needed operations for different medical conditions or treatment for injuries sustained in the UK or their country of origin. 

· Four people with cancer who were denied treatment.  One man with bowel cancer was admitted to A&E, but had an operation cancelled when they realised he could not pay for it. He was told to come back “when his condition deteriorates”.  

· Two insulin-dependent diabetics who were charged for or refused treatment. One of the patients already had renal failure.  

· At least three cases where patients were on Section 4 support because they were too unwell to travel. One man was charged £4,572 for emergency treatment he received after being involved in a car accident and told he would have to pay for any physiotherapy or bone grafts that may be needed. 

Refused asylum seekers face considerable obstacles in accessing care, including confusion over entitlement, GPs using their discretion not to register or treat asylum seekers and language barriers.

However, they are a group with very specific and acute healthcare needs.  These may arise from serious physical health problems which are often linked to torture, poverty in country of origin or be linked to mental health problems caused by detention, persecution and witnessing extreme violence. Trying to adapt to life in the UK, isolated from friends and family, not speaking the language and living in poverty can cause or exacerbate existing mental health problems. 

Women asylum seekers face additional health problems in relation to maternity due to a number of factors including poor nutrition, a lack of antenatal care and trauma caused by rape or other forms of sexual violence. As a result, asylum seeking pregnant women are seven times more likely to develop complications during pregnancy and childbirth and three times more likely to die than the general population.
  

Asylum seekers’ health needs may arise from trauma and deprivation in their country of origin, but they are being compounded by their isolation and destitution in the UK. 

Research by Refugee Action found that although 80% of destitute asylum seekers were between the ages of 21 and 40, 83% of those surveyed said that they had developed serious health problems since arriving in the UK.  This indicates that their destitution was having a serious impact on their physical and mental health, despite their youth.  

The fact that these people cannot access healthcare, face charges for treatment or are sent bills that they cannot pay increases the stress upon them, with a consequent impact on their mental and physical health.

The outcome of the legal challenge to this policy

This policy was successfully challenged in April 2008 (A v West Middlesex NHS Trust [2008] EWHC 855), but the ruling was overturned on appeal by the Government. The Court of Appeal handed down its judgement on 30 March 2009 (R (YA) vs Secretary of State for Health, 2009, EWCA Civ 225) and found that failed asylum seekers cannot be considered ordinarily resident in the UK and are not exempt from charging, even if they have lived in the UK for a year.

However, the Court also found that existing guidance is unlawful as it fails to provide sufficiently clear guidance on what treatment should be considered “urgent” and “immediately necessary”.  In response to this the Department of Health issued new interim guidance on 2 April 2009 which makes clear that:

· Immediately necessary treatment, including maternity care, must never be withheld.

· Urgent treatment for conditions such as cancer, which would deteriorate significantly if untreated, should not be withheld or delayed if the person cannot pay and is unable to return to their country.

· Trusts should not pursue charges beyond what is reasonable and have the option to write off debts where it would be impossible or futile to pursue them. 
· Non-urgent treatment, which can wait until the person returns home, should not be started until payment has been made. 

This new guidance is welcome as it does help to clarify the situation in relation to how frontline staff should approach the provision of secondary healthcare to refused asylum seekers, but it does not address the fundamental concerns which have been raised in relation to a policy which requires healthcare professionals to consider a person’s immigration status when their duty of care to their patient should be their only concern. 

Unsolved problems and recommendations

Even with the interim guidelines, healthcare professionals will still face difficult decisions in relation to when a patient is likely to return home and whether waiting until that time would lead to an “unacceptable deterioration” in the patient’s condition.  

Confusion over entitlement was widespread after the original changes to the regulations in 2004.  For instance, it has always been the case that maternity services should not be withheld if a woman is unable to pay in advance.  However, this guidance has frequently not been followed in practice, as has been documented by both the Refugee Council and the Citizens Advice Bureau. 

In addition to this there are still likely to be differences of opinion between clinical and non-clinical staff and there is no guidance about how these should be resolved. The Department of Health’s interim guidance issued in April 2009 was sent to Chief Executives with its subject as “Advice for Overseas Visitors Managers”.  However, it is essential that this information reaches doctors and other healthcare professionals directly and not just Overseas Visitors Mangers.  The experience of the solicitor who brought the original court case was that in five years he had not met a single doctor who was aware that treatment was ultimately a clinical rather than an administrative decision.  

Further guidance, which the Department of Health is due to issue this Autumn, should make absolutely clear that clinicians should have the ultimate say on treatment and ensure that this information gets directly to frontline healthcare professionals so that it is properly implemented.

The interim guidance states that hospitals will not be reimbursed for treatment they have provided to refused asylum seekers. This sets up a tension between treating people whose cases could be considered as immediately necessary or urgent and the hospital trust having to bear additional costs from using this discretion. This additional cost will not fall equally on all hospitals as asylum seekers tend to be grouped in a number of major cities and boroughs. The Government should take steps to ensure that these hospitals do not have to bear an unreasonable extra cost from properly implementing the guidelines.

The Government could also make the process easier for healthcare professionals by specifically stating in the forthcoming guidance or through new regulations that refused asylum seekers who are being supported by the Government under Section 4 should be exempt from charges.  This is logical as the Government itself accepts these people are temporarily unable to return home and would otherwise be destitute, as these are the criteria for accessing Section 4 support.  

The Government should also specify in the forthcoming guidance that all HIV treatment should be considered as immediately necessary, as recommended by the British HIV Association which represents hundreds of HIV specialists around Britain. 

The above proposals would help to ensure the proper implementation of existing guidance and relieve some of the burden on healthcare professionals in deciding who meets the criteria for entitlement to NHS care.  However, even this would fall far short of our obligation under Article 12 of the International Covenant on Economic, Social and Cultural Rights which obliges the UK to “recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health” and create conditions which will provide medical attention to all in the event of sickness. 

This conclusion was also reached by the Joint Committee on Human Rights, which reported on its legislative scrutiny of the Health Bill on 27 April 2009 and recommended that all asylum seekers who are still in the UK should be provided with free access to primary and secondary healthcare in order to comply with the laws of common humanity, the UK’s international human rights obligations and to protect the health of the nation.

The Royal College of Psychiatrists also recommended that the full range of social and medical care services “should be available at all times throughout the asylum process, including (for) those whose claims have failed, whilst they remain legally in the UK.”

Charging for healthcare, even when treatment is not delayed in order to secure payment, discourages people from seeking care and leaves others depressed and anxious by their inability to pay the bills. One refused asylum seeker who gave birth at home without medical assistance was later admitted to hospital with serious health problems relating to the birth. After she was discharged, she received bills for this treatment which frightened her so much she went into hiding.  Neither she nor her child are likely to receive the care they need and this may have consequences for the public health of the wider community as the child will not be provided with routine inoculations.

In Scotland, refused asylum seekers who have been and continue to be resident in Scotland receive free healthcare until arrangements for their return home can be made.  In Wales, the Welsh Assembly has stated that they will not be charging refused asylum seekers for access to secondary healthcare regardless of the outcome of the appeal.

Restoring refused asylum seekers’ access to free secondary healthcare will ensure efficient use of NHS resources as treatment that prevents or cures illnesses is obviously more efficient and effective than waiting for a condition to deteriorate until it reaches the thresholds of immediately necessary or urgent treatment which cannot wait until the person is reasonable expected to return home.  

It is also consistent with the ethos of the NHS Constitution,
 the UK international human rights commitments and other Government policy objectives in relation to health, social exclusion, combating HIV/AIDS and the Every Child Matters agenda.

For more information contact: Mike Kaye, Advocacy Manager for Still Human Still Here on 020 7033 1600 or e-mail mike.kaye@amnesty.org.uk
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